Before the
Federal Communications Commission
Washington DC 20554

In the Matter of:
)

Request for Remand, Review of Administrator’s )

Decision and/or Petition for Waiver of FCC Rules - ) Administrator’s decision June 15, 2011

Donna Independent School District

Schools and Libraries Universal Service CC Docket No. 02-6

Support Mechanism

~—— —

Request for Remand, Review or Waiver

In accordance with Sections 54.719 through 54.721 of the Commission’s Rules, now comes
Donna Independent School District, Texas (Donna 1SD) before the Federal Communications
Commission (Commission) requesting remand to USAC, review or waiver of the Administrator's
Decision on Appeal of a Commitment Adjustment (COMAD) by the Universal Service
Administrative Company (Administrator). This request comes before the Commission in a timely
manner from the Administrator’s Decision on appeal dated June 15, 2011* and subsequent reply
from USAC senior staff July 20, 20112, refusing a request to self-initiate an appeal of their
decision due to exceptional legal circumstances. ®

Applicant Name: Donna Independent School District

Billed Entity Number: 141639

FCC RN:

Service Provider: Integrity Communications

SPIN: 143018592

Funding Year: 2002

Form 471 Application Numbers: 437252, 437253, 437255, 437256, and 437259
Funding Request Numbers: 2125900, 1215901, 1215903, 1215904 and 1215911
Funding Year: 2004

Form 471 Application Numbers: 425434 and 425806

Funding Request Numbers: 1176490 and 1177559

Total Funds to be Recovered: $5,606,563.94
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Reason for Commitment Adjustment:

During the course of an investigation of various Donna financial practices by the Texas Education
Agency (TEA) June through August of 2006, culminating in a report issued July 10, 2007*, TEA
cited a “concern” that Donna had not reached out for 3 bids from perspective service providers
when requesting an Operational SPIN Change from USAC in September of 2005. TEA cited
Texas State Government Code 2157.0611 as the legal basis for their determination. USAC
quoted the TEA investigation “concern” as the basis of their decision to issue Commitment
Adjustment Notification letters for all listed FRNSs, stating in the seven COMAD letters, ““During
an aqudit, it was determined that you did not comply with Texas State Government Code
2157.0611 that required the evaluation of three bids for purchases exceeding 52,000, or
documentation explaining why three bids could not be obtained. Since you failed to follow the
applicable state procurement rules, the approved SPIN change is deemed invalid. Accordingly,
your funding commitment will be rescinded in full and USAC will seek recovery of any disbursed
funds from the applicant.”

Request for Remand

Donna ISD hereby respectfully requests, for reasons presented below, that the Commission
remand Donna ISD’s original Appeal of the COMAD decisions listed above back to the
Administrator and order that they hold any decision in abeyance until the Texas Attorney
General issues its formal “Opinion” on the applicability of the Statute cited as reason for the
“Concern” prior to issuing a Decision on the Appeal. Should the Texas Attorney General’s
Opinion indicate that the Statute was not legally applicable to Donna ISD as a “local government
entity” then the basis for the “concern” becomes invalid and the singular rationale USAC used
for the COMAD also becomes immediately invalid.

Donna ISD also requests that, should the Texas Attorney General (Texas AG) rule that the
statute cited by TEA was legally applicable to Donna ISD as a local government entity, Donna
ISD be allowed the opportunity to provide further documentation and evidence to support a
review and request for waiver with the Commission.

Discussion

Donna ISD is an extremely low-wealth, socio-economically challenged school system
comprised of approximately 15,000 students spread over 21 campuses, 14 elementary and 7
secondary, in extreme Southwestern Texas. Donna ISD has a strong need for technology
resources and the District has applied for E-Rate funding support since the inception of the
program. Donna ISD filed Form 471s timely and within program rules for the FY2002 and 2004
Priority 2 services in question. The FY2002 FRNs were not finally approved by the
Administrator until May 24, 2005. Because of the time lag in approving FY2002 FRNs the
original service provider was unwilling or unable to complete the project and the Donna ISD
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Board approved a request for Operational SPIN Change for all the listed FRNs in July of 2005.
Donna submitted the request for Operational SPIN Change in September 2005 following
instructions provided by the Administrator and the Texas State E-rate Coordinator and the SPIN
change was reviewed and approved by the Administrator.

Unrelated to the E-rate program, as a result of a complaint filed with the Texas Education
Agency (TEA) by a disgruntled former Donna ISD senior staff member, in June through
September 2006 TEA conducted an investigation of Donna ISD’s overall financial practices and
procedures. TEA provided Donna ISD with a report of the results of that investigation on July
10, 2007. TEA cited several “concerns” related to Donna ISD financial practices, one of which
was related to the E-rate program. The “Concern” indicated that: *...the district did not provide
evidence in the response that it had obtained three quotes for the multi-million dollar contracts awarded to
Integrity Communications under E-Rate Cycle 5 Cycle 7 and Cycle 9 funding in accordance with Government
Code § 2157.0611.” It is important to note that there was no penalty or punishment associated
with this finding or applied to Donna ISD at the time. Donna ISD was merely required to review
the report with the Board and take appropriate corrective measures.

However, without prior awareness or communication, on February 10 and February 16, 2011,
almost 4 years later, Donna I1SD received Commitment Adjustment Notification Letters from the
Administrator, requesting that a total of $5,606,563.94 over 7 FRNs be returned to USAC, and
giving the following as the rationale in each case:

“On your request for an operational SPIN change submitted on September 2, 2005 to USAC, you certified that the SPIN change
requested was allowed under all applicable state and local procurement laws. During an audit, it was determined that you did
not comply with Texas State Government Code 2157.0611 that required the evaluation of three bids for purchases exceeding
$2,000, or documentation explaining why three bids could not be obtained. Since you failed to follow the applicable state
procurement rules, the approved SPIN change is deemed invalid. Accordingly, your funding commitment will be rescinded in
full and USAC will seek recovery of any disbursed funds from the applicant.”

Donna ISD appealed the Administrator’s decision after determining, through the opinion and
sound legal advice of Donna ISD legal counsel, that the citation of Texas Government
Statute 82157.0611 by the Texas Education Agency (TEA) as the founding element of “Concern
1” listed in their “Audit Findings Report” of July 10, 2007°, and utilized by USAC as grounds
for the commitment adjustment decision, was incorrectly determined through an error in the
application of Texas Statutory Code. Donna ISD has cause to believe that Texas Government
Statute 82157.0611 does not, in fact of law, apply to “local government” entities such as school
districts, thereby invalidating the TEA “Concern 1” as stated in their report.

As a result, Donna ISD has legally challenged the validity of the Audit “Concern” and has
requested, through Texas Congressman Peter Gallego, Chairman of the House Committee on
Criminal Jurisprudence, a formal opinion from the Texas Attorney General as to the applicability
of State Statute §2157.0611 to “local government” entities such as Donna ISD.” We are

® |bid see Attachment 4: “Donna ISD TEA Audit Findings Report —July 10, 2007”
7 Attachment 6: Letter to Office of Texas Attorney General entitled: “Re: Whether Texas Local Government Code §2157.0611 applies to
school districts”



confident that the results of these actions will be a determination that TEA came to the negative
finding in their “Concern 1” in error through misapplication of Texas Government Statutes and
that TEA will ultimately report that Donna I1SD did not violate state procurement rules when
applying for the Operational SPIN change. TEA was clear in the July 10" report that Donna 1SD
followed state and local competitive bidding procedures when selecting original service
providers for the FRNs.

Because the decision of the Texas AG’s Office is pivotal to the justification of the COMAD
determination, Donna ISD, in our original Appeal to the Administrator, requested that USAC
hold any decision on the Appeal and any action on the COMAD Letters listed above in abeyance
while the legal request for opinion took its course and came to resolution through appropriate
Texas statutory channels.?

The Administrator responded by requesting that Donna ISD provide the decision within 15 days
or risk denial:

“Donna ISD has requested the formal opinions of the Texas Education Agency’s Director of Financial Audits and the Texas
Attorney General in regards to the Texas Local Government Code §2157.0611. At the time you submitted the appeal, you did
not provide the formal opinions from the two parties. Please provide the supporting documentation.”®

Donna ISD responded that we could not provide the formal opinions until they had been decided
upon and that we were not able to control the length of time it took a formal process to proceed
through the Texas legal system and again requested that they hold the decision on the Appeal
until the Texas Attorney General issued their formal “Opinion.” On June 15, 2011, the
Administrator, without further communication or warning, issued Appeal denial letters for all
FRNs, citing the fact that ““you have failed to provide any evidence that USAC erred in its’
COMAD determination.”*® The Administrator completely ignored the fact that a legal challenge
was in process, despite the fact that should the Texas AG opine that the statute was not legally
applicable to Donna ISD as a local government entity, the basis for the TEA *“concern” and the
Administrator’s COMADs would become moot.

Donna ISD responded to the Administrator in an email July 13, 2011 requesting that they
reconsider the Appeal Denial through a self-identified review and hold any Appeal decision until
the Texas Attorney General issues its ruling. We included the letter from the Texas Attorney
General’s Office outlining the legal process for “Opinion” procedures and providing a timeline
for the decision. The Texas AG stated the Opinion would be issued “on or before December 24,
2011.”"* The Administrator refused this request in a reply email July 20, 2011, stating: “We are

8 Attachment 7 — “Donna ISD Appeal of COMAD Decisions to USAC” April 5, 2011
° Attachment 8 — “Email from Administrator Requesting Information Regarding Appeal”
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unable to create a self-id appeal or review a new appeal concerning the same COMAD
decisions.”*?

The Administrator waited almost four years after having access to the results of the TEA
investigation (July 2007) to issue COMAD decisions on the FRNs, but refused to wait another 6
months after learning that the Texas AG was undergoing a formal review relating to the legal
applicability of the evidence they used to deny the FRNS.

Because of the severity of the penalty involved in the COMAD, the loss of $5.6 million, and the
fact that the TEA has indicated that they impose no penalty on school districts that do not
comply with the statute cited in their Concern 1, Donna ISD requests that we be given the
opportunity, once the Texas AG Opinion is issued (and if it upholds the applicability of the
Texas Statute), to provide additional information and rationale in request of a waiver of
applicable rules used as grounds for the Administrator’s COMAD decision, further developing
the following salient points:

1. Donna ISD followed all rules and requirements it was aware of in requesting an
Operational SPIN change for the FRNSs in question, asking both USAC and the Texas E-
rate Coordinator for proper instructions prior to filing the paperwork.

The SPIN change was reviewed and approved by the Administrator.

3. TEA and USAC indicated that the original contracts were procured following all FCC,
USAC and state and local procurement rules.

4. The goods and services were critically needed to build the District technology network
in support of student teaching and learning.

5. The E-rate “penalty” in this case — rescinding $5.6 million in awards — far outweighs the
apparent slight procurement violation (if it is found to be so) in this situation where the
TEA considers the issue so minor that it imposes no penalty for violations.

6. The Texas Legislature amended Texas Education Code 44.031 (a) in June 2007, to
remove government code 2157-0611 as a method to purchase goods or services.™

7. Donna ISD could have used any one of the various methods under TEC 44.031 (a) to
select a new contractor.™

8. Donna ISD is in no financial position to be able to repay $5.6 million to USAC and/or
the FCC.

N

Conclusion

Donna ISD hereby respectfully requests, for reasons presented above, that the Commission
remand Donna ISD’s original Appeal of the COMAD decisions back to the Administrator and
order that they hold any decision in abeyance until the Texas Attorney General issues its formal
“Opinion” on the applicability of the Statute cited as reason for the “Concern” prior to issuing a
Decision on the Appeal.
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Donna also respectfully requests that, should the Texas AG rule that the statute cited by TEA
was legally applicable to Donna ISD as a local government entity, that Donna be allowed the
opportunity, after delivery of the Texas AG Opinion, to provide further documentation and
evidence to support a review and request for waiver of the Administrator’s decision with the
Commission.

Respectfully submitted this 12" day of August, 2011,
Is/

Roberto Loredo

Superintendent

Donna Independent School District
P.O. Box 871/207 N Third
Donna, TX 78363

(956) 464-1600

David Chavez

Instructional Technology Director
Donna Independent School District
Donna, TX 78363

(956) 464-1660

Submitted by:

Daniel L. Farslow

E-Rate Central — Midwest
1285 Bluff Avenue
Columbus, OH 43212
(614) 487-9567
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USAC

Universal Service Administrative Company Schools and Libraries Division

Administrator’s Decision on Appeal - Funding Year 2002-2003

June 16,2011

Daniel L. Farslow
E-Rate Central
1285 Bluff Avenue

Columbus, OH 43212

Re:  Applicant Name: Donna Independent School District
Billed Entity Number: 141639
Form 471 Application Number: 437255
Funding Request Number: 1215903

Your Correspondence Dated: April 5, 2011

After thorough review and investigation of all relevant facts, the Schools and Libraries Division
(“SLD”) of the Universal Service Administrative Company (“USAC™) has made its decision in
regard to your appeal of SLD’s Year 2002 Commitment Adjustment Decision for the
Application Number indicated above. This letter explains the basis of SLD’s decision. The date
of this letter begins the 60-day time period for appealing this decision to the Federal
Communications Commission (“FCC™). If your letter of appeal included more than one
Application Number, please note that for each application for which an appeal is submitted, a
separate letter is sent.

Funding Request Number: 1215903
Decision on Appeal: Denied
Explanation:

e On April 5, 2011 and May 9, 2011, you provided documentation and a response to USAC
in regards to a Commitment Adjustment (COMAD) letter. USAC has determined based
on this documentation and response that you did not provide the supporting
documentation with regards to the violation of the state and local procurement laws. You
have failed to provide any evidence that USAC erred in its COMAD determination.
Consequently. the appeal is denied.

Schools and Libraries Division - Correspondence Unit
30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-0685
Visit us online at: www.usac.org/s!



If your appeal has been approved, but funding has been reduced or denied, you may appeal these
decisions to either the SLD or the Federal Communications Commission (FCC). For appeals
that have been denied in full, partially approved, dismissed. or cancelled, you may file an appeal
with the FCC. You should refer to CC Docket No. 02-6 on the first page of your appeal to the
FCC. Your appeal must be received or postmarked within 60 days of the date on this letter.
Failure to meet this requirement will result in automatic dismissal of your appeal. If you are
submitting your appeal via United States Postal Service, send to: FCC, Office of the Secretary,
445 12th Street SW, Washington, DC 20554. Further information and options for filing an
appeal directly with the FCC can be found in the "Appeals Procedure" posted in the Reference
Area of the SLD web site or by contacting the Client Service Bureau. We strongly recommend
that you use the electronic filing options.

We thank you for your continued support, patience, and cooperation during the appeal process.

Schools and Libraries Division
Universal Service Administrative Company

CC: Roberto F. Loredo
Donna Independent School District
116 North 10™ Street
Donna, TX 78537

Schools and Libraries Division - Correspondence Unit
30 Lanidex Plaza West. PO Box 685, Parsippany. NJ 07054-0685
Visit us online at: www. usac.org/s!
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Daniel Farslow

From: Leslie Frelow [Ifullwvood@usac.org]
Sent: Wednesday, July 20, 2011 6:16 PM
To: dfarslow@e-ratecentral.com

Cc: Eric Flock

Subject: Donna ISD Appeal Decision

Hello Dan:

Mr. Eric Flock forwarded your email regarding Donna ISD Appeal decision to me. Thank you for sending your email and
your request to hold USAC’s Appeal decision until the Texas Attorney General issues its opinion. We are unable to
create a self-id appeal or review a new appeal concerning the same COMAD decisions. | would encourage you to
submit an appeal to the FCC concerning the COMAD decisions. In your appeal, please explain the circumstances
surrounding Donna ISD’s Request for Opinion.

If you have any questions, please don’t hesitate to contact me.

Leslie Frelow
Director, Post-Commitment Operations | Schools & Libraries Division

Universal Service Administrative Company (USAC)
2000 L Street, NW Ste 200 Washington, DC 20036 | Lfrelow@USAC.org | 202-772-5231 (T) | 202- 776-0080 (F)
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Daniel Farslow

From: Daniel Farslow [dfarslow@e-ratecentral.com]

Sent: Thursday, June 30, 2011 4:29 PM

To: ‘eflock@usac.org’; 'eflock@sl.universalservice.org'

Cc: ‘Baumann, Jennifer'; 'George McDonald'

Subject: Donna ISD APPEAL Decision - Request for Review

Attachments: Donna ISD - Letter from Texas AG to Rep Gallego Outlining Request for Opinion Process

and Timeline - 29June2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC
Appeal - 1176490 - June 15 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC
Appeal - 1177559 - June 15 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC
Appeal - 1215900 - June 16 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC
Appeal - 1215901 - June 16 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC
Appeal - 1215903 - June 16 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC
Appeal - 1215904 - June 16 2011.pdf; Donna ISD - Appeal Decision Letter - COMAD USAC
Appeal - 1215911 - June 16 2011.pdf

Eric,

Recently, Donna ISD received Appeal decisions from USAC denying appeals of COMAD decisions (attached above) for
several FRNs as well as our request for abeyance of the appeal decision until the Texas Attorney General’s Office (AG)
completed a formal response to a request for Opinion on the applicability of the statute chosen to base a “finding”
against Donna ISD that resulted in the COMAD letters subject to appeal. In the appeal itself and in subsequent
responses to questions posed by J. Baumann, we noted that Donna ISD, through the Chairman of a Texas Legislative
Committee, filed a formal Request for Opinion with the Texas AG because there is serious legal concern that the statute
used in the TEA finding does not apply to “local government entities” of which Donna ISD is one. We requested that the
appeal decisions be held in abeyance until the Texas AG decision was forthcoming. We followed up the request with
another email keeping USAC up to date on progress and again requested that USAC hold off on the decision until the
Texas AG provides an Opinion. However, unfortunately, USAC chose to send appeal denial letters for all FRNs because
“....you did not provide the supporting documentation with regards to the violation of the state and local procurement
laws. You have failed to provide any evidence that USAC erred in its’ COMAD determination.” We were provided no
indication that USAC would not consider our request for abeyance and no notification from USAC that there was a date
after which USAC would deny the appeals if information was not forthcoming.

We feel that USAC was in error, and may have abrogated due process, when it did not provide Donna ISD any
notification or response with a timeline when the appeals would be denied after our initial and secondary response to
Ms Baumann, and did not let us know whether USAC would hold the appeal decision in abeyance until the Texas AG
ruled on the case. Our understanding of USAC’s 7-day procedures is that USAC will not implement the procedure if the
applicant is making a good-faith effort to respond to USAC's inquiries. We feel it is evident that Donna ISD was acting in
good-faith in this instance and its appeal should not have been denied for circumstances beyond its control.

Please review the attachment above - a letter from the Texas AG Office to Chairman Gallego outlining the formality of
the Request for Opinion and setting the process and timetable for the decision (along with the original request for
Opinion from Chairman Gallego on behalf of Donna ISD). As you will see, the Texas AG is statutorily given 6 months to
complete a decision (a long time - not unlike many state and federal processes we know). However, the decision is
critical to Donna ISD, since, if the decision is that the statute does not apply, TEA has no finding and USAC’s citation of
the finding as cause for COMAD is not applicable.

Given the severity of the COMAD, the seriousness of the statutory Opinion and the availability of documentation of the
process and timeline of the Texas AG decision-making process in the Request for Opinion, Donna ISD respectfully
requests that USAC correct its error of prematurely denying the appeal by creating a self-identified appeal. We also
request that the new appeal be held in abeyance until the ruling of the Texas AG, on or before December 24, 2011.



Thank you for your consideration of this request to rescind the negative Appeal decisions and hold any decision until the
Texas AG rules on the Request for Opinion.

Sincerely,

Dan Fardlon

Daniel L. Farslow, PhD

E-Rate Central - Midwest

Phone 614.487.9567 or 516-801-7823
Fax 614.487.9362 or 516-801-7833
Mobile 614.949.5835
dfarslow@e-ratecentral.com
www.e-ratecentral.com

CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole use of the intended
recipient(s) and may contain confidential and privileged information or otherwise be protected by law. Any
unauthorized review, use, disclosure, or distribution is prohibited. If you are not the intended recipient, please contact
the sender by reply e-mail and destroy all copies of the original message. Thank you.
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Investigations 9E5-TR4-T838 p.3

MEMORANDUM

Dr. Adrain Johnson, Associate Commissioner, School District Services
-

FROM: Rita Chase?Dimcmr of Financial Audits
DATE: Julw 10, 2007

SUBJECT: Investigation at Donna Independent School District #108-902

In July, August and September 2006, Texas Education Agency (TEA) auditors from the
Division of Financial Audits conducted an on-site investigation at the Donna Independent
School District (DISD) to follow up on complaints forwarded to this office. The exhibits in this
report contain illustrations of investigative findings and are not all-inclusive,

This report supersedes the prior report dated January 3, 2007, and reflects the TEA auditors’
analysis of the district’s response to the original findings.

We disclosed, through verbal inquiries and examination of district records, the following:

¥:

Concern: Donna ISD did not competitively procurs three federal grants and the matching
state meney according to federal and state regulations.

Original Findings: The district provided the auditors with documentation showing
that im their initial application for E-Rate cycle 5 funding, the district competitively
procured services and awarded confracts (subject to funding) as required under state
and federal regulations. However, according to district officials, the district's initial
application was denied.

During fiscal year 2004 the district applied for E-Rate cycle 7 funding and reapplicd
for E-Rate cycle 5 fanding. Once again the distriet had documentation showing that
district had followed state and federal competitive procurement regulations in
awarding contracts. The district was denied again for E-Rate cycle 5 funding, but
fnl]]nwing an appeal the district was awarded funding for E-Rate cycle 5 and E-Rate
cycle 7.

In fiscal year 2005 the DISD board of trustees voted to do a spin change and award
the E-Rate cycle 5 and E-Rate cycle 7 contracts to a new vendor named Integrity
Communications. The district did not provide decumentation evidencing that the
original awarded contracts had been rescinded by the sehool board and that these new
coniracts were competitively procured in accordance with state and federal
regulations,

In fiscal year 2006, the DISD board of trustees voted to award additional contracts to
Integrity Communications under E-Rate cycle ¥ funding, The district did not provide
the auditors with documentation evidencing that these conifracts had been
competitively procured as required by state and federal regulations,
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In addition, according to scheol district records, Integrity Communications was paid
$585,863.01 between April 14, 2005 and July 17, 2006 (see Exhibit A). The auditors
requested information on the status of the work on projects awarded to Integrity
Communications. The only response received by the auditors was a written statement
from the distcict stating that none of the work bad been completed.

Analvsis of the district’s response to the original finding

The board of trustees voted on July 21, 2005, to approve the E-Rate an Operaticnal Service
Provider ldentification Number (SPIN) change (a request to change the service provider
associated with a particular funding request number) Summary Year 5 (2002) Re-file and
Operational SPIN Change Summary Year 7 (2004) (see PDF file: bb binder | E-Rate Cycle
5 Cycle 7 and Cycle 9 page 143 of 370). However, the district did not provide information
explaining this action since contracts bad already been awarded by the district.

In addition, the district did not provide evidence in the response that it had obtained three
quotes for the multi-million dollar contracts awarded 1o Integrity Communications under E-
Rate 5, E-Rate 7 and E-Rate 9 funding in accordance with Government Code § 2157.0611.

It is noted that the district check number 125679 dated July 17, 2006, in the amount of
$181,250.54 was voided (see PDF file: bb binder 1 E-Rate Cycle 5 Cycle 7 Cycle 9
addendum page 1 of 15). Purchase order number 269212 in the amount of $181,250.54 to
Integrity Communications was actually paid with check number 125683 dated July 17,
2006, in the amount of $181,250.54 (}:}I an awarded E-Rate 5 project (see PDF file: bb
binder 1 E-Rate Cycle 5 Cycle 7 Cycle 2 addendum page | of 15). It is also noted that this
results in an amount of $404.612 47 paid to Integrity Communications between April 14,
2005 and July 17, 2006, including 5181,250.54 for an awarded E-Rate 5 project. Exhibit A
of this report has been modified to reflect this amount. In addition, the district provided a
copy of purchase order number 269284 in the amount of $293,620.42 and attached invoices
from Integrity Communications which, according to the district, will become part of E-Rate
9 pending funding approval (see PDF file: bb binder 1 E-Rate Cycle 5 Cycle 7 Cycle 9
addendum pages 2-15 of 15)

Concern: A Donna [SD school board member has moved out of the dislcict but has not
vacated the position on the school board.

Original Finding: According to district personnel, a member of the Donna ISD board
of trustees moved out of the district sometime during the summer of 2006. It is to be
noted that this matter is being addressed by local judicial authorities.

Analysis of the district’s response to the onjginal findine

According to the district, the move was temporary and the board member moved back to the
district in December 2006. This finding is resolved since the board member in question has
moved back into the district,

. Concerm: Two Donna city council members and a municipal judge are employed by the

district; therefore, hold incompatible offices in accordance with local board policy EBFB
(Legal) dealing with incompatibility of office (see Exhibit B, page 3).

Original Findings:

1. The attendance coordinator for the district enforces the rules and laws dealing
with compulsory student attendance. However, this individual also presides as
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municipal court judge for the city of Donna, Texas. Donna ISD students that
are being adjudicated for possible violation of other laws may be required to
appear before his court of law. He may have an ongoing relationship with these
students as attendance coordinator because of their attendance problems.
Therefore, these offices may be incompatible since there appears to he
everlapping jurisdictions. It is o be noted that, according to district personnel,
this person has served as municipal judge for the city of Donna prior to being
employed by the district in 1999.

During the auditors’ on-gite investigation, concerns were expressed by loecal
district patroms that they had witnessed, on several occasions, the district’s
attendance coordinator mot on distriet premises and involved in non-scheol
related activities during regular work hours. One of the activities was
spending time at a local restaurant. According to the superintendent, the
district allows the attendance coordinator a flexible work schedule in order to
carry out the duties of municipal court judge. The auditors discnssed with the
superintendent the concern that the attendance coordinator was frequenting a
local restaurant during regular work hours. A local district patron contacted
the auditors one morning about this employee being at the restaurant during
his regular work hours. The superintendent stated that he had discussed this
specific concern with the employee and was told that he had stopped by the
restaurant fo pick up a cup of coffee. The auditors informed the
superintendent that they bad also observed this individual for about 30 to 45
minutes the following morning at the restaurant during his regular work
bours. The superintendent stated that he would discuss this additional concern
with the employee in guestion.

Analvsis of the district’ nse to the original findin

The district indicated that the State Commission on Judicial Conduct performed an
investigation in 2005, The district contends that, according to a letter dated
February 27, 2006, the Commission determined there were no ethical violations
made by the municipal judge with respect to his duties and responsibilities as a
district employee (see PDF file: dd binder 3-2 Donna City Council Mem and a
Municipal Judge page 70 of 393).

The district’s Mentoring At-Risk Students ( ) lisison officer in the

Special Programs and Services Department is alsp a Donna city council

member, According to district records, on September 11, 1996, at the
recommendation of the MARS liaison committee, this individual was hired by
the district with a starting salary of 518,500 (see Exhibit C, page I). This
individual’s salary was 534,513.39 for fiscal year 2007 without evidence of
significant addifional duties or respomsibilities assigned to this person (see
Exhibit C, page 2).

In a letter dated Aupust 7, 2002, addressed to the former superintendent, one of
the duties of this individusl was “Solidifying cooperation between Donna P. D.
and our L S. D. (as City Commissioner)” (sce Exhibit D, page 1). According to
documentation provided by the district, on August 8, 2002, the school board
was presented with a pay raise of $3,000 for this individual (see Exhibit D page
2). The Donna ISD board ef trustces approved the pay raise on October 21,
2002 (see Exhibit D, page 3).
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According to school district records, on October 22, 2002, the former
superintendent increased this amount to 55,000, with a retroactive date of
August 12, 2002 (see Exhibit D, page 4).

Anelysis of district’s response to original finding

According to the district, the salary adjustment for this individual was made as
compensation for additional duties and for yearly increases that were provided to all
employees. A September 4, 1996, memorandum recommended this individual for
the Mentoring At Risks Students (MARS) liaison position (see PDF file: dd binder
3-2 Donna City Council Mem and a Municipal Judge page 206 of 393). Provided
documentation included a listng and employee pay sheets showing annual salary
increases for this individual from fiscal year 1998 through fiscal year 2007 (see PDF
file: dd binder 3-2 Donna City Council Mem and a Municipal Judge page 102 of
393). A June 16, 1999, memorandum from the director of student support services
to the former superintendent indicated that this individual had been employed by the
district for three years but had not received any yzarly pay or step increments as had
other employees. It also contained a recommendation for the individual to receive a
pay raise of $3,753 and placement on a step salary schedule so that this oversight'
would be hence avoided (see PDF fle: dd binder 3-2 Donna City Council Mem and
a Municipal Judge page 246 of 393). [n addition, the listing indicated a “Board
Approved Annual Increase” with an annual salary increase of $2,269 in fiscal vear
2000 (see PDF file: dd binder 3-2 Donna City Council Mem and a Municipal Judge
page 102 of 393).

This individual received an annual salary increase of $495.55 plus $8,000 “increase
for additional duties” ($3,000 approved August 28, 2002 and $5,000 approved on
October 28, 2002) in fiscal year 2003 as noted on the listing. An October 23, 2002,
memorandum from the director of support services to the MARS liaison officer
stated “As per. Board Action on October 21, 2002, you have additional duties as
outlined in memos dated August 7, 2002 and October 21, 2002, effective
immediately (see PDF file: see PDF file: dd binder 3-2 Donna City Council Mem
and a Municipal Judge page 289 of 393)."" Another memorandum dated October 18,
2002, from the director of support services to the former superintendent indicated
that this individual was assigned additional duties beyond the MARS liaison duties
(see PDF file: dd binder 3-2 Donna City Council Mem and a Municipal Judge page
289 of 393). On October 21, 2002, the board of trustees voted and approved the
former superintendent’s recommendation concerning at-will employment
According to the at-will recommendations attachment to the October 21, 2002 board
minutes, a salary increase of $3,000 (manually changed to $£5,000) was approved for
this individual due fo additional duties (see PDF file: dd binder 3-2 Donna City
Council Mem and a Municipal Judge addeadum page 1 of 9).

In fiscal year 2007, this individual received an annual salary increase of $1,248
(3748 2006-2007 increase and $500 TRS supplement added Io salary as noted on
employee pay sheet) an additional $4,000 (Mi Amigo Mi Maestro Mentoring

rogram) paid on December 20, 2006, as noted on the listing (see PDF file: dd
binder 3-2 Donna City Council Mem and a Municipal Judge page 102 of 393). An
Aprl 12, 2005, memorandum from the director of support services o the director of
human resources regarding funds budgeted under the Mi Amigo Mi Maestro
Mentoring Program grant for a liaison officer requested that these duties be added to
the individual and accordingly a salary increase (see PDF file; dd binder 3-2 Donna
City Council Mem and a Municipal Judge addendum page | of 9). An October 19,
2005, memorandum from the director of support services to the assistant
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superintendent for Human Resources informed his office that this individual had
completed his final hours for the Mi Amigo Mi Maestro Mentoring Program grant
for the 2004-2005 school year and a final payment was due (see PDF file: dd binder
3-2 Donna City Council Mem and a Municipal Judge addendum page 1 of 9 ) A
December 2, 2005, memorandum from the mentor coordinator with La Puesta Del
Sol to the assistant superintendent for Human Resources stated that this individual
had fulfilled his duties of completing one-third of the responsibilities for the Mi
Amigo Mi Maestro Mentoring Program (see PDF file; dd binder 3-2 Donna City
Council Mem and a Municipal Judge addendum page 4 of 9).

Finally, a March 10, 2006, memorandum from the assistant supenntendent for
Human Resources to the former chief financial officer requested a $4,000 payment
to this individual since he had completed three-fourth of the Mi Amigo Mi Maestro
Mentoring Program responsibilities (sec PDF file: dd binder 3-2 Donna City Council
Mem and a Municipal Judge addendum page 2 of 9).

The district did not provide sufficient information for the auditors to ascertain
whether these salary increases were the appropriate amounts as approved by the
board of trustees. '

- The custodial supervisor for the Donna ISD is also a Donna city council
m r. The district hired this individual on September 8, 2003 (see Exhibit E,

ge 1). In a letter to the former superintendent dated September 15, 2003, the
Director of Custodial/Warehouse/Fixed Assets wrote “Due to the orowth of the
district and the increase of students at every eampus, 1 am recommending that
the Custodial Supervisor position be set at $32,000 due to the fact, that the
position will require a more diversified work schedule” (see Exhibit E, page 2},
According to a district Employee Assignments Sheet this was an increase from
$24,400 which was his previous salary showing the same job title and duties as
when hired in this position (see Exhibit E, page 3). According to a 2005-2006
district employee pay sheet provided by the district, this individual’s salary was
increased by 55,000 to $38,694.40 in fiscal year 2006 (see Exhibit E, page 4).
The district’s employee pay sheet for fiscal year 2007 indicated a salary
increase to 540,154.40 (see Exhibit E page 5). It appears that this individual’s
accumulated salary increase from September 2003 to his current total salary
for fiscal 2007 was $15,754.40 or approximately 64% without evidence
presented of significant additional duties or responsibilities assigned to this
person. It appears that these pay raises were approved by the school board;
however, there was no evidence presented to the auditors to justify these
substantial increases in salary for this individual considering other district
employees with comparable duties and responsibilities,

Analysis of the district’s response to the original findin

According to the district, the salary adjustment for this individual was made as

compensation for additional duties and for yearly increases provided to all

employees. Provided documentation included a listing and employee pay sheets of

annual salary increases for this individual beginning with fiscal year 2004 through

fiscal year 2007 (see PDF file: dd binder 3-2 Donna City Council Mem and a

E;.;nicipal Judge page 332 of 393). The annual salary increases included the
owing:

= Fiscal year 2004: $7,600.61 as noted on the listing;
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« Fiscal year 2006: $960 salary increase pius $5.000 for additional duties and
“an:dy action 1o place all custodians under direct supervision of Custedial
Supervisor” as noted on the listing;

¢ Fiscal year 2007: $1,460 (3960 and $500 TRS supplement added to salarv as
noted on the employee pay sheet).

The district did not provide sufficient information for the anditors 1o ascertain
whether these salary increases were the appropriate amounts as approved by the
board of trustees.

The Donna 1SD Board Poliey Manual BBFB — Ethics: Prohibited Practices #7
states: “One person may not occupy two legally incompatible offices. Offices
are legally incompatible when the faithful and independent exercise of one
would necessarily interfere with the faithful and independent exercise of the
other. A person may not serve in one branch of government while exercising
any powers properly attached to either of the other branches of government.”

Attorney General Opinion JM-634 states: “If a person holding an office is
elected or appointed to another (where the two offices cannot be legally held by
the same person) and he accepts and qualifies as to the second, such acccptance
and qualification operate, ipso facto, as a resignation of the former office.”

Analysis of the district’s response to original finding

The district included in its response a letter dated Februarv 16, 2007, from the
general counsel for the City of Donna, Texas regarding the issue of the Donna ISD
employment of two individuals serving as city commissioners of the City of Donna
and one individual as municipal judge of the City of Donna (see PDF file: dd binder
3-2 Donna City Council Mem and a Municipal Judge page 367 of 393). In the
opinion of the Mr. Javier Villalobos Attorney-At-Law, the two city commissioners
employed by the district do not run afoul of the Texas Constitution constraints and
the position of municipal judge and attendance coordinator are not incompatible as
to the common law doctrine of incompatibility.

[n addition, it is noted that the district has requested an opinion from the Texas
Attorney General on whether a school district may legally and permissibly employ a
councilman from an incorporated town situated within the boundaries of the school
district. The required action will be held in abeyance until an opinion is received by
the Agency.

4. Concern: The superintendent was paid in excess of what was stipulated in his employment

contract with the district,

Original Findings:
1. The contract with Donna ISD dated August 16, 2004, for the position of interim

ul&gerinkndmt was effective for the period from August 3, 2004 to June 30,
2008,

The interim superintendent's contract stated that the district would provide
the interim superintendent with an annual salary of $128,000 (see Exhibit, F

page 2).

According to a 2004-2005 district employee pay sheet dated September 21,
2004, the interim superintendent’s contract was set on a 116-day (mormal days)
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contract period as adopted by the school board (see Exhibit F, page 4). In
addition, the pay sheet indicated that the actual number of days were from
August 3, 2004, to June 16, 2006, or 205 actual days at a daily rate of $566.37.
However, a note on the pay sheet stated “CORRECTED COPY..... Per Mr.
Gonzalez, the Board approved $128,000 for the remainder of the 04-05 year.
The allowances remain the same” (see Exhibit F page 4). It appears the
superintendent’s salary for the 2004-2005 year should have been paid at a daily
rate of $566.37 for 205 days for an annual salary of $116,105.85 instead of the
total salary of $128,000 that was paid by the district (see Exhibit F, pages 4 and
6).

According to the superintendent, he and his spouse (emploved by San Benito
ISD) were involved in an antomobile accident and sustained serious injuries
that required hospitalization for a period of fime, According to a letter from
the district to Harrington Benefit Services dated August 30, 2005, the district
was (o cover medical expenses not covered by other insurance service providers
(see Exhibit G). According to district officials, it is not the practice of the
district to pay the full claim (100%) as a secondary provider. In addition,
district officials stated that additional amounts were paid by the district; .
however, the auditors requested but were not provided with this information.

The superintendent received reimbursement for cellular phone usage from
August 3, 2004, to June 30, 2005. The district issued check number 353011
dated July 21, 2005, in the amount of $1,220.21 as reimbursement for cellular
phone usage. According to school district records, it appears that an expense
allowance of $500.60 per month and $150.00 per month for cellular phone
expenses was paid to the superintendent from July 2005 to June 2006 (sec
Exhibit H). However, these payments were according to the previous annual
contract for the 2004-2005 year. In addition, check number 122124 dated April
12, 2006, was issued to the superintendent for the purchase of cellular phones
and equipment. The superintendent’s contract did not allow for cellular phone
expense reimbursement ner did the district provide a local policy that allowed
for cellular phones to be provided to employees (Exhibit I, page 6).

The 2084-2005 interim superintendent contract indicated the “use of the school
district’s Superintendent’s suburban” (see Exhibit F, page 2). Furthermore,
the 2005-2006 contract states “The Superintendent shall be required to have a
motor vehicle necessary for the performance of his duties. The District shall
pay for the routine and necessary maintenance of said vehicle” (see Exhibit I,
page 6). During the on-site investigation, the superintendent stated to the
auditors that he has continued to use the district’s Suburban. The district did
not present the auditors with documentation detailing the activities associated
with the use of the district's Suburban. It is to be noted that the
superintendent’s ufilization of the district’s Suburban for personal use could
be construed as reportable income in accordance with Internal Revenue
Service (TRS) rules.

Analysis of the district’s response to original finding

According to the district’s response, the finding that the superintendent’s salary for
the 2004-2005 year should have been at a daily rate of $566.37 for 205 days for an
annual salary of $116,105.85 instead of $128,000 is not supported by the terms of
the contract and the superintendent’s understanding of the negotiated amount of
salary when he accepted the job.
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The district provided a copy of the interim superimendent agreement signed August
16, 2004, for employment of the interim superintendent for the district from August
3, 2004 to June 30, 53105 (see PDF file: ee binder 4 Superintendent’s Contract pages
2-5 of 391). The agreement stated, in part, “The district shall provide the Interim
Superintendent with an annual salary in the sum of One Hundred Twenty-Eight
Thousand Dollars and no/100’s ($128,000.00) with any raise given other
professional employees in the new fiscal year, The annual salary rate shall be paid
to the interim superintendent in equal instellments consistent with the Board’s
policies.” The other benefits included in the agreement were as follows: monthly
expense allowance of $500; monthly cellular phone allowance of $150; use of the
school district’s superintendent’s suburban; reasonable professional fees not to
exceed $250 per year; and health and life insurance for the interim superintendent
and immediate family.

In addition, the district also provided a copy of the interim superintendent’s
employee pay sheet dated September 21, 2004, with a base salary of $128,000
including a note “CORRECTED COPY..... Per Mr. Gonzalez, the Board approved
$128,000 for the remainder of the 04-05 year. The allowances remain the same (see '
PDF file: ee binder 4 Superintendent’s Contract pages 7 of 391 and 62 of 391),"
The district alse provided two other employee pay sheets dated Auvgust 18, 2004,
and August 24, 2004 regarding the superintendent’s salary for the 2004-2005 year
(sec PDF file: ec binder 4 Superintendent’s Contract pages 62-64 of 391). It is
noted in the response, that the superintendent both lacked knowledge of and was not
presented for review any of the three employee sheets filed in his personnel fiie.
According to the district’s response, the superintendent denies the statement noted
on the pay sheet dated September 21, 2004.

A letter dated February 2, 2007, from the assistant superintendent for human
resources stated that the calculations of Mr. Joe D. Gonzalez’s salary for the 2004-
2005 year were incorrect. The letter stated that “Contingent upen the salary agreed
by the School Board and Mr. Joe D. Gonzalez is that of $128,000.00 for the vear
2004-2005, none of the calculations are correct.” The letter further stated “The
amounts paid on the monthly basis are correct,” According to the letter, the correct
daily rate for 205 days is $624.39 (see PDF file: ee binder 4 Superintendent’s
Contract page 61 of 391),

According to the district’s response, during this period district administrators were
given a three percent salary increase. However, the superintendent was never
provided an increase of 53,840 in accordance with his contractual agreement.

In addition, the district provided an undated memorandum to the superintendent
from Mr. Ruben R. Pena Attorney-At-Law stating “The parties had agreed on the
$128,000 for the August to June pericd (ses PDF file: ee binder 4 Superintendent's
Contract page 59 of 391)." The district provided an affidavit signed by the
superintendent stating “The understanding between myself and the board was that [
would accept the interim superintendent position at a salary of $128,000 for the
remainder of the 2004-2005 school year (see PDF file: ee binder 4 Superintendent's
Contract page 15 of 391).,” The affidavit also stated “During negotiations between
the board and myself; there was never any mention of entering into a 226 day
contract nor was there any discussion or reference stated that $128 000 salary would
be prorated by 226 days (see PDF file: see PDF file: ee binder 4 Superintendent's
Contract page 13 of 391).” The board of trustees voted on August 2, 2004, to
employ the interim superintendent “based upon the terms set forth as the Interim
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Superintendent agreement discussed in Executive Session for as may be altered by
the district attorney” as noted in the board minutes (see PDF file: es binder 4
Superintendent’s Contract page 21 of 351),

A resolution approved by the board of trustees on March 22, 2007, concerning the
superintendent’s employment contracts and benefits staled in part the following:
“Section 1. The Board hereby determines by a majority vote that the contractual
agreements entered into with the Superintendent in August, 2004 and December,
2004 contain vague and ambiguous terms; Section 2. The Board has reviewed the
salary and benefits that have been provided to the Superintendent during his
employment with the District and the Board hereby determines by a majority vote
that the Superintendent has neither been under-paid nor over-paid and his salary and
benefits have been provided to him based on the contractual interpretation of the
District’s administration and the intent of the Board during contractual negotiations;
Section 3 The Board hereby determines that the Superintendent’s contracts and
benefits were clarified with the August, 2005 contractual agreement and as modified
by the December 2006 addendum (see PDF file: aa Donna ISD General Responses
to Dr. Johnson page 34 of 122),

The district’s response to finding number two of concemn four does not appear to
address the concern that the district may have paid the full claim of the
superintendent’s spouse inciuding the portion of the claim that was required to be
paid by the claimant.

The district’s response to finding three of concern four states that check number
353011 dated July 21, 2005 in the amount of $1,220.21 was issued to the
superintendent for benefit allowances that were to be included in the July 2005
check. However, since the paperwork was not submitted to the payrall department
in time, a separate check was issued. The response further states that these benefits
were covered by the superintendent’s contract for the 2004-2005 year. According to
the distriet, check number 122124 dated April 12, 2006, in the amount of $218.70
was for the purchase of a cellular phone case for the superintendent for usage of the
district issued cellular Jl:h'c-nf:-. The district contends that the items were purchased
with local funds out of the superintendent’s office account in accordance the TEA
Financial Accountability Resource Guide (see PDF file: aa Donna ISD General
Responses to Dr. Johnson page 71 of 122). If the cellular phone is the property of
the district as stated in the district’s response, then purchase of the case for the
cellnlar phone is considered a supply item.

The additional information provided in the district’s response indicated that the
superintendent did not receive an expense allowance of $500 and $150 cellular
phone expenses in the 2005-2006 year. The TEA auditors’ analysis substantiates the
district’s response concerning this area of the findings.

On the issue dealing with the superintendent’s use of a district owned vehicle, the
board of trustees voted on November 14, 2006, to cease providing a school vehicle
to the superintendent and to grant him a monthly allowance of $1.000. The district
executed an addendum to the superintendent’s contract on December 20, 2006,
which states in part “The District shall provide the Superintendent with a travel
benefit to be included as additional salary in the sum of one thousand dollars
($1,000) per month for travel while performing the Superintendent's duties within
the counties of Hidalgo, Starr, Cameron, and Willacy. This consideration is made in
liew of mileage expense reimbursement, gasoline, insurance, or other charges
associated with such travel.” According to the response, the superintendent
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surrendered the use of the Suburban on December 20, 2006. In consultation with a
certified public accountant, the district's business office staff members pr
mileage charts and reconciled the superintendent’s W-2 forms for the 2004-2005
and 2005-2006 years to reflect the additional monies due to the fringe benefit. It
appears that the district has addressed this area of the findings.

5. Coneern: The federal grant money is being used by the district for unaliowable costs.

Original Findings: Review of the district’s federal program expenditures for fiscal
year 2006 disclosed instances of expenditures that appeared to be for unallowable
purposes. This has been referred to the Financial and Compliance section of this
office for further follow up.

Analysis of the district’s response to original finding

The district is of the opinion that it properly utilizes federal grant money in compliance with
federal laws and regulations (see PDF file: aa Donna ISD General Responses to Dr. Johnson
page 75 of 122). The district also notes that this matter is being reviewed by the Financial
and Compliance section of this office.

Concern: Donna ISD is e-xpending funds that do not appear lo be necessary for the conduet
of public schools,

Original Findings: The auditors’ review of school distriet records for fiseal year 2006
disclosed that the district had purchased National Football League (NFL) insignia
men and ladies watches as evidenced by check number 119197 dated February 3,
2006, in the amount of $1,374.95. Purchase order number 258355 on file at the district
contained a notation indicating that 17 “coaches series men™ and “2 NFL starlet ladies
fashion series” were purchased by the district. In addition, according to purchase
order number 259189 on file at the district, a coaches’ series watch costing $78.45 was
purchased by the district (see Exhibit J, page 1). According to district personnel, this
watch was given to the superintendent.

The district presented the auditors with a letter dated August 22, 2006, listing
“cmployees who were presented with watches as recogmition for their work” (see
Exhibit J, page 2). ccording to the superintendent, the district gave certain
employees a wrist watch in recognition of their efforts in the removation of the school
board room and the staff development center.

In addition, an administrative decision was made to also give the superintendent o
watch. The district did not present the auditors with evidence that this was approved
by the school board. In addition, the auditors’ review of school district records for
fiscal year 2006 disclosed purchases that did not appear to be necessary for the
conduct of pubic schools in accordance with the Texas Education Code (TEC), Section
45.105 (see Exhibit J, pages 3-4). According to the superintendent, these costs were
incurred by the district for events and meetings held throughout the vear in order to
show appreciation and to recognize district staff,

Attormey General Letter Opinion nomber 96-136 dated December 12, 1996, states “A
county may use proceeds of a five cent surcharge on vending machines in the county
courthouse to purchase small gifis, plagues, or flowers for funerals, weddings, or
retirements of county emplovees if the county determines that such use will enhance
employee morale.” The opinion further states that “Such an expenditure would not as
a matter of law violate article II1, section 52 of the Texas Consfitution” dealing with
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7.

gift of public funds (see Exhibit J, pages 5-6). However, the amounts awarded by the
district may be in excess of what would be construed as nominal.

Analysis of the district’s response to onginal finding

We note that i1 is the position of the district, concerning the purchase of the watches, that
local board policy CH (Local) authorizes the superintendent to make expenditures up 1o
$25,000 without board approval (see PDF file: gg binder 6 Unnecessary Expendiwre of
Funds page 3 of 50). We also note that the district has requested an opinion from the Texas
Attorney General on these matters. The required action will be held in abeyance until an

apinion is received by the Agency.

Corjcern: The Donna ISD is not doing criminal background checks as required by law,
z';mal Findings: Review of bus driver files disclosed that the district had not
conducted criminal background checks of school bus drivers, It was noted in a Donna
ISD Intermal Audit department report dated May 26, 2006 concerning the
fransportation department, that the internal audit department was not allowed access
to the employees’ criminal history records. The district provided the auditors with '
current criminal background checks for bus drivers that were dated subsequent to the
auditors’ initial visit. According to the Texas Education Agency School
Transportation Allotment Handbook, the operator of a school bus shall meet all
preseribed standards and qualifications adopted by the Department of Public Safety
for a school bus operator. [n addition, personnel files that were examined during the
on-site investigation did not contain evidence of criminal background checks.

lysi istrict’ lo original findin

The district contends that if the appropriate school officials would bave been interviewed
then the auditors would have been informed as to the location of the criminal background
checks of bus drivers, District personnel informed the auditors that the superintendent’s
office was reviewing all requests.

Concern: The Donna ISD is in possible violation of the nepotism laws.

Original Findings: The district provided documentation to the auditors indicating the
dates of employment for certain employees and the dates that the board members
related to these employees occupied their position on the school board. Based on the
information provided, it appears that the district may be in possible violation of the
nepotism laws (see Exhibit K).

alysis of the district’ nse to original findin

As part of the response the district provided a local policy DC (LOCAL) with an issuance
date of May 22, 2006, which states in part “The Board delegates to the Superintendent final
autharity for the selection and employment of all at-will employees and certified contracral
employees other than central office contractual personne! (see PDF file: ii binder 8 Possible
Violation of Nepotism Laws addendum page | of 12).” We pote that the board of trustess
voted on August 31, 2004, to transfer hiring authority to the superintendent. However, the
board minutes also stated that the district would contact the TASB and place on the board
packet for approval later (see PDF file: ii binder § Possible Violation of Mepotism Laws
addendum page 2 of 12). In consultation with the TEA legal division, the transfer of hiring
authority would not be effective until the board of trustees adepted a policy. However,
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according to information provided by the district, this is subsequeat to the individuals in
guestion and their dates of election and their dates of employment.

9. During the coarse of the on-site investigation, the audifors noted additional
deficiencies in the district’s internal and budgetary controls, as follows:

a) During the 2006 fiscal year the district processed 1,604 transactions without
purchase orders. The district alse processed 2,543 transactions that exceeded the
line items on the purchase orders. Of these, 176 transactions were 150% or more
over the approved purchase order amount;

For ﬂam&e, purchase order number 24662% dated August 11, 2005, was approved
for $499.00 and issued to the tramsportation department for physicals under a
contract between the district and a local physician. The distriet issued check
number 113675 dated August 31, 2005, in the amount of 35,400 or 1,000 % over
the approved amount.

In amother instance, district personnel were called into the business office on
December 27, 2005, during a holiday break to issue a purchase order and check to
Edwards Abstract on the sanme day (see Exhibit L). In addition, in three instances,
purchase orders and checks were issued to Enriquez Enterprises Incorporated on
the same day (see Exhibit L). These transactions do not appear to be what would
be considered the district’s normal business practice;

b) According to district personnel, internal conirol procedures called for limitation in
the number of staff given access to the district’s electronic financial accounting
system to input and approve purchase orders. During the time these internal
control procedurces were in piace, campus principals and secretaries came by the
business office to use the computers of employees that were signed on to the system
in the accounts payable department. This practice may have compromised the
internal controls over the purchase order process of the district;

¢) It was also noted that prior to the auditors’ visit, payroll advances were granted to
district employees. The district’s internal audit department also cited the district
for granting payroll advances to district employees. However, at the TEA
auditers’ recommendation, the district ceased allowing payroll advances to be
granted to employees;

d) In addition, it was noted in a memorandum issued by the district’s former chief
financial officer that excessive overtime had comtributed to the overspending of
budgeted amounts {see Exhibit M).

Analvsis of the district’s response to original finding

District staff conducted a purchase order analysis from September 1, 2005 to August 31,
2006, which was the same time period the TEA auditors conducted an analysis. According
to the district’s analysis, a number of transactions were negotiated without a purchase order.
In another analysis, the district found & number of transactions that exceeded the purchase
limit (sec PDF file: kk binder 9 Transactions and Purchase Orders pages 2 of 10 and 7 of
10). While the district contends that the percentage of items found in each analysis was not
alarmingly high, it is to note that the purpose for a purchase arder is as follows:




Jul 17 OF 02:09p Investigations 056-784-7838 p.15

Dr. Adrain Johnson
July 10, 2007
Page 13 0f 14

1. Ensure procurcments are properly autherized;
2. Ensure that sufficient budgetary dollars exist to mect the proposed expenditure;
3. Ensure proper internal control of the procurement process to show that:
a. No one person has control of a transaction from beginning to end;
b. District staff members are making informed procurement decisions and using
budgeted amounts to guide them in the procurement process,
c. Goods are accounted for when received.

On another issue, the district contends that it did not compromise the intemal controls over
the purchase order system by allowing campus principals and secretaries use of computers
of employees signed into the system in the accounts payable department. According to the
district, the restrictions in question applied mainly to the student activity accounts, athletic
event shares (other districts are entitled to a percentage of the proceeds) and other special
revenue funds. Furthermore, according to the district, the transactions relating to these
activities were closely monitored under the direct supervision of a staff accountant. It
appears that the district has addressed this area of the findings.

On the issue of payroll advances, the district contends that payroll advances were granted
for medical and/or family e¢mergencies only. According to the district, at the
recommendation of the TEA auditors, the district ceased all payroll advances. It appears
that the district has addressed this area of the findings.

On the issue of excessive overtime, according to the district, beginning with fiscal year
2007 district staff members have been diligently monitoring employee overtime including
monthly meetings with department heads. In addition, the district indicated that it continues
to discuss plans to redice employee overtime. It appears that the district has addressed this
area of the findings.

Ronutiad Actioe:
1) The report be reviewed with the board of trustees, and the district take appropnate steps
to comply with the federal and state regulations dealing with competitive procurement.

2) The district lake steps to ensure that employees on flexible schedules work the
appropriate number of hours.

3) The district consult with its legal counsel and take sleps to ensure that it is in
r;qmmpliancc with local board policy BBFB (Legal) dealing with incompatibility of
olfice.

4) The district ensurc that staffing is in accordance with the number of budgeted positions
an]:l ﬂ:la; :Bn;gll}yct salaries are in accordance with the compensation plan adopted by the
school board.

5) The district seek reimbursement for all inappropriate compensation and/or benefits paid
to or on-behalf of the superimendent, his spouse and other district employees.

6) The district impute the value for income tax purposes for the personal use of the
suburban or a notarized affidavit from the superintendent stating that he did not use the
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suburban for personal use be obtained by the district. 'We note that the district has
taken steps to address this required action in response to the preliminary report.

7) The district ensure that it is in compliance with TEC, Section 45.105 dealing with
expenditures necessary for the conduct of public schools. In addition, the disuict
should ensure that it is in compliance with Article [II, Section 52 of the Texas
Constitution dealing with gift of public funds.

8) The district should conduct criminal background checks in accordance with its local
policy and as required by Department of Public Safety for a school bus operator.

9} The district take steps lo ensure that it is in compliance with the nepotism laws.

10) The district should ensure that purchase orders are completed in accordance with its
business procedures. The district ensure that it maintains adequate controls over its
purchase order and budgetary process.
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USAC

Lisivbrsiad Sorvics Adnsingstratha Conprany Sehonls and Libraries Division

Notifleation of Commitment Adjuatment Letier
Funding ¥Year 2004: July 1, 2004 - Jupe 30, 2005
Fahruary le, 2011
Marie L. Bvans
DONNA INDEP SCHOCL DIZTRICT

116 Morth 10th Street
Donna, T 78537 2702

Ra: Form 471 Application Number: 428434
Punding Year: 2004
Applicant'z Fopm Idantifisen: F¥2004-471-2-108%02
Biilaed Entity Mumber: 141639
FQC Ragistration Wumber: Q005007414
EPIN: 143018592
Zervice Provider Name: Intagrity Communicationg
Sarvice Provider Contact Peraon: Bdwin Mickiley IX

Our routine review of Schools and Libravies Progrvam (Frogrvan) funding comal bmsnts
has revealed certaln appllceatlons where fonds were committed in viclation of
Frogram rules,

In erder to ks sure that no funds are used in vieclation of Program ruleg, the
Universal fervice Administrative Company (USAC) must now adjust your aoverall
funding commitment., The purpose of thisg letter is to make the reguired
adijustments to your funding commitment, and to give you an opportunity bo appeal
this decision. USAC nhas determined the applicant is respongible for all or some
of the viclatieong. ‘Therefors, the applicant iz responsinle o tepay all or some
wf the fonds dlisbursed in srror (L8 any).

This is NOT a bill. IFf recovery of dishursed funds is required, the next step in
the regovery procese iz ftor USAC to issue vou a Demand FPayment Letter. The
balance of the debt will be due within 30 days of that letter. Failure to pay the
debt within 30 days from the date of the Demand Payvment Letter could result in
intereat, late payment fees, administrative charges and implementation of the “Red
Light Rule.” The FCC's Red Light Rule requirss U8AC to dismiss pending FCC orm
471 applications if the entity respeonsible for paying the outstanding debt has not
paid the debt, or ctherwize made satisfactory arrangenents to pay the debt within
30 days of the notlce provided by USBC,  For mors loformatlon on the Red Light

Rule, please ges “Red Light Frequently Asked Questions (FAQs)” posted on the FOC

i Lilbrraries Division - CorDaspon g Ui
PL0L Box 904, Whippany, N7 07951
f=l

1S BT WWWLLEAT, GF




TO AFPFEAL THIS DRCISION:

Yo have the option of filing an appeal with USAC orx directly with the Federxsl
Communicaticons Commission (FCC).

Tf you wish to appeal the Comnicment Adjustment Deaision indicated in this
letter to USAC your appeal must be recelved or postmarked within &0 days of the
date of this letter, Failure to mesl This reguirsment will rssult in automatdic
digmissal of your appeal. In your letter of appeal:

1. Tnolude the name, address, tszlephone numbesr, fax number, and email address
(if awvaililakble) for the person who can most readily discuss this appeal with us.

2. 8tate curright that your letter is an appeal. Identify the date of the
Notification of Commltment Adjustment Letter and the Punding Reguest Number (g)
(EFRN) you are appealing. Your lebtter of appeal must inoluds the

*Billed Entity Hams,

+Form 471 Applicatlion Number,

8i)led Entity Number, and

cFCC Reglstratlon NMumbsr (FCC RN) from the top of vour letter,

3. When explalining vour appeal, copy the language or text from the Notification
of Commitment Adjustment ILetter that is the subject of your appeal to allow USAC
to mors readlly understand your appeal and respond appropriately., Pleaso keep
your letter to the point, and provide dogumentation Lo suppert your appeal. Be
sure to keep a copy of your entire sppeal inciuding sny correspondence and
documentaticn,

4. If you are an applicant, please provide a copy ofF yvour appeald Lo the servige
provider (g) affected bhy USAC' 5 decision, TI vyou ars a servige provider, please
provide a copy of yvour appeal to the applicant{zs) affected by USAC's decizion.

5. Provide an authorized signature on your letter of appsal.

To submit your appeal to us on paper, send your appeal to!

Letter of Appeal

Sechooels and Libreries Division - Qorrespondesnce Unit
100 5. Jefferson Rd.

F. Q. Box 802

Wnippany, NJ 079281

For meore information on submitting an sppesl to USAC, pleasec see the “NAppeals
Procedure” posted on our website.

T you wish to sppeal a declsion in this letber to the FOC, you showld rafer Lo
CC Docket No. 0Z-6 on the first page of your appeal to the FOC. Your appeal
must, he recelved by the FOO or postmarked within &0 days of the dote of this
lettrar, Fallore to meet this requirement will resulf in sutomatic dismissal of
your appeal. We strongly recommend that you use the electronle £iling optilons
described in the “Appeals Procedurs” posted on our website. If vou are
submitting your appeal via United 3tates Postal Service, send te: FCO, Offics of
the Secretary, 445 12th Street 8W, Washington, DO Z05h4,

Sehoels and Lipraviss Divislen/USACCAEL-  Face o of 4 QEFLe/ 20l



FUNDING COMMITMENT ARJUSTMENT REPCORT

On the pages following this letter, we have provided a Funding Commltment
Adjustment Report (Report) for the Form 471 application olted abowve, The
enclosed Report includes the Punding Reguest tomber(s) from your application Toe
which adjustments are n gary. See the “Gulde te USACD Letter Reports” posted
at hitte:/ usac, oeg/sl/tools/reference/guide~usac-Letter-reports. aspx for more
information on each of the fields in the Report. UsSAC iz also sending this
informstion to yvour service provider(s) for informational purposes. I£ USAC has
determined the service provider iz also responsible for any rule violation on the
FEM (=3}, 2 separate lestter will be sent to the service provider detalling the
necessary service provider action.

Mote that 1f the Funds Disburged to Date amount ls less than the Adiusted Funding
Commitment; amount,, UIAC will continue to process praperty filed invoices up to
the Adjusted Funding Commitment smount. Review the Funding Commitment Adjustment
Explanation in the attached Report for an explanation of the reducticn to the
commitment (5. Please ensure that any involces that vou or your service
provider (g) submits to USRAC are consistent with Program rules as indicated in the
Funding Commitment Adjustment Explanaticon. If the Funds Disbursed to Date amount
exceeds yvour Adjusted Funding Commitment amoont, USAED will have (o recover soms
or all of the diskbursed funds. The Report explaing the exact amount (LF any) the
applicant ls responsible Lor repaving.

Jchoola and Libkraries Division
Universal Services Administrative Company

e Edwln ML
Integrit

shley IX
Communiaations

Fage 3 of 4 0/ 3872010
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Fanding Commpitmant Adjusiment Report for
Form 471 Arplication Mumbaer: 425434

Funding Regquest HNunber: L1784450

Services Qrdsyred: INTEENAL CONNECTICNS
SRIN: 1430185452

Bervice Provider Name: Integrity Communications
Contract Mumber: TRC-DIED-448

BElLlling Account Womber: 8helg4l a2z

Site Tdentifiexn: 141639

Original Funding Commicment: 52893,089.01
Commitment Adjustment Amount: SEEBE, 099, 01
Adjusted Funding Commltment: 20.00

Funds Dishursed to Date $2833,789,686

Funds to he Recoversd from Applicant: S2833,709, 66

Aiter a thorough investigation, it has been determined that this funding commitment
must be rescinded in full., On your regquest for an operational FPIN change submitted
on September 2, 2005 to UBAC, you certified that the 3FIN change requested was
allowed under @11 epplicable state and logal procursment laws. During an awdit, it
wag determlned that yvou did oot comply with Texas 3tate Govepnmsnt Code 21370611
that required the svaluation of thres bids for purchases edoseding 32,000, or
documentation explaining why threes blds could oot be obbtalned, 3lnee you fatled to
follow the applicakle state procukrement rules, the approved ZPIN change is desmed
tnvalid, Aocordingly, your funding commitment will be rescinded in full and TIAC
will Beek recavery of any disbursed funds from the applicant.

Q271672010
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CMRRR#7008 1140 0000 8844 1363

The Honorable Greg Abbott

Office of the Texas Attorney General
P.O. Box 12548

Austin, Texas 78711-2548

Attention: Opinion Request Division
Re: Whether Texas Local Government Code §2157.0611 applies to school districts
Dear General Abbott:

I respectfully request an opinion on the above referenced matter that has been brought to my
attention. The Donna Independent School District (DISD) came to me about a concern raised in a
July 10, 2006, memorandum (attached) to Adrain Johnson, Associate Commissioner, School
District Services, pertaining to an investigation of DISD. Specifically, "Concern 1" in the
memorandum alleges that DISD violated Texas Local Government Code §2157.0611.

Texas Local Government Code §2157.0611 states:

‘A catalog purchase or lease that exceeds $5,000 or that is made under a written contract shall,
when possible, be based on an evaluation of at least three catalog offers made to the commission
or other state agency by catalog information systems vendors. If at least three catalog offers are
not evaluated by the commission or other state agency before a purchase of lease is made that
exceeds the threshold amount or is made under a written contract, the commission or other
agency shall document the reasons for that fact before making the purchase or lease under
Section 2157.063.



Attorney General Greg Abbott RE: Donna Independent School District
May 5, 2011
Page 2

DISD's analysis of this issue begins with Texas Local Government Code §2157.02. Code §2157
which states:

“Subchapters A, B, and D of Texas Local Government Code chapter 2157 apply only to a state
agency to which Chapter 2054 applies." (emphasis added)

Under Texas Local Government Code §2054.003, a “state agency” is defined as “a department,
commission, board, office, council, authority, or other agency in the executive or judicial branch
of state government that is created by the constitution or a statute of this state, including a
university system or institution of higher education as defined by Section 61.003, Education
Code.” Under this same section, a “local government” is defined as “a county, municipality,
special district, school district, junior college district, or other political subdivision of the state.”

By definition, DISD is a local governing body and is not considered a state agency. Texas Local
Government Code §2157.0611 applies only to commissions or other state agencies; thus, Texas
Local Government Code §2157.0611 can not apply to DISD.

Moreover, Texas Education Code §44.031 controls the method by which school districts are
required to enter into contracts. Section 44.031 states “all school district contracts, except
contracts for the purchase of produce or vehicle fuel, valued at $25,000 or more in the aggregate
for each 12-month period shall be made by the method, of the following methods, that provides
the best value for the district: (emphasis added)

(1) competitive bidding;

(2) competitive sealed proposals;

(3) arequest for proposals, for services other than construction services;

(4) a catalogue purchase as provided by Subchapter B, Chapter 2157, Government Code;
(5) an interlocal contract;

(6) a design/build contract;

(7) a contract to construct, rehabilitate, alter, or repair facilities that involves using a
construction manager;

(8) a job order contract for the minor construction, repair, rehabilitation, or alteration of a
facility;

(9) the reverse auction procedure as defined by Section 2155.062(d), Government Code;
or

(10) the formation of a political subdivision corporation under Section 304.001, Local
Government Code.”

DISD takes the position that, pursuant to Texas Education Code §44.031, a school district is free
to choose whichever of the above-referenced methods that provides the best value to the district.
Competitive bidding is included as an option, but it is not the only option a school district has.



Attorney General Greg Abbott RE: Donna Independent School District
May 5, 2011
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In conclusion, I request your opinion in this question brought by DISD as to whether Texas
Local Government Code §2157.0611 applies to school districts too. If there is any further
information you need please do not hesitate to contact my office.

Sincerely,

Pete P. Gallego é

PPG/mp
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Board of Trustees

Alfredo Lugo
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Vice-President
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Donna Independent School District

({7 = »
Committed to Excellence 116 North 10" Street * Donna, Texas 78537

Voice: (956) 464-1607
Fax: (956) 461-4303

April 5,2011

Letter of Appeal

Schools and Libraries Division — Correspondence Unit
30 Lanidex Plaza West

P.O. Box 685

Parsippany, New Jersey 07054-0685

SUBJECT: Appeal of “Notification of Commitment Adjustment
Letters”

Billed Entity Name: DONNA INDEPENDENT SCHOOL DISTRICT
BEN: 141639

Funding Year: 2002
Date of COMAD Letters: February 10, 2010
Form 471: 437253
FRN: 1215901
Form 471: 437259
FRN: 1215911
Form 471: 437252
FRN: 1215900
Form 471: 437255
FRN: 1215903
Form 471: 437256
FRN: 1215904

Funding Year: 2004

Date of COMAD Letters: February 10 and 16,2010
Form 471: 425806

FRN: 1177559

Form 471: 425434

FRN: 1176490

CONTACT PERSON: Daniel L. Farslow, E-Rate Central
Phone: 614-487-9567
FAX: 614-487-9362
E-mail: dfarslow(@e-ratecentral.com




RATIONALE FOR COMMITMENT ADJUSTMENT (COMAD) DECISION: “On your
request for an operational SPIN change submitted on September 2, 2005 to USAC, you certified
that the SPIN change requested was allowed under all applicable state and local procurement
laws. During an audit, it was determined that you did not comply with Texas State Government
Code 2157.0611 that required the evaluation of three bids for purchases exceeding $2,000, or
documentation explaining why three bids could not be obtained. Since you failed to follow the
applicable state procurement rules, the approved SPIN change is deemed invalid. Accordingly,
your funding commitment will be rescinded in full and USAC will seek recovery of any
disbursed funds from the applicant.” The same rationale was used for all FRNs.

DISCUSSION

Donna ISD respectfully appeals the USAC decision to adjust the commitments and recover the
disbursed funds awarded through the seven (7) FRNs listed above because we are of the opinion,
and have it on sound legal advice, that the citation of Texas Government Statute §2157.0611 by
the Texas Education Agency (TEA) as the founding element of “Concern 1 listed in their
“Audit Findings Report” of July 10, 2007', and utilized by USAC as grounds for the
commitment adjustment decision, was incorrectly determined through an error in the application
of Texas Statutory Code. Donna ISD has cause to believe that Texas Government Statute
§2157.0611 does not, in fact of law, apply to “local government” entities such as school districts,
thereby invalidating the TEA “Concern 1” as stated in their July 10,2007 Report.

Donna ISD, through actions of legal counsel, has formally challenged the validity of the Audit
“Concern 1” and has requested a “re-evaluation of how Texas Local Government Code
§2157.0611 applies to school districts” through a letter from our legal counsel to the TEA’s
Director of Financial Audits.”> In addition Donna ISD has requested a formal opinion from the
Texas Attorney General as to the applicability of State Statute §2157.0611 to “local government”
entities such as Donna ISD.> We are confident that the results of these actions will be a
determination that TEA came to the negative finding in “Concern 1” in error through
misapplication of Texas Government Statutes and that TEA will ultimately report that Donna
ISD did not violate state procurement rules when applying for the operational SPIN change
September 2, 2005.

Donna ISD respectfully requests that USAC rescind the COMAD notifications based on the legal
interpretations provided by legal counsel or, at a minimum, hold any decision on this appeal and
any action on the COMAD Letters listed above in abeyance while the legal requests for re-
evaluation and opinion take their course and come to resolution through appropriate Texas
statutory channels.

! Attachment 1: “Donna ISD TEA Audit Findings Report — July 10, 2007

2 Attachment 2: Letter to TEA Director of Financial Audits entitled: “Re: July 10, 2007 Memorandum to Adrian Johnson (“the memorandum™),
Associate Commissioner, School District Services, pertaining to Donna Independent School District; Investigation #108-902” dated March 28,
2010.

3 Attachment 3: Letter to Office of Texas Attorney General entitled: “Re: Whether Texas Local Government Code §2157.0611 applies to
school districts”



Finally, we stress the fact that given the length of time that has already passed regarding
resolution of these issues, a rush to judgment on this appeal would not be in the best interest of
either USAC or Donna ISD. We are confident that the Texas Education Agency “Concern 1”
cited by USAC as grounds for the COMAD will be found to be in error and will be rescinded.

Thank you for your consideration of Donna ISD’s Appeal.

bobocts 7 el

Roberto F. Loredo
Superintendent of Schools
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USAC

Universal Service Administrative Company Schools and Libraries Division

Date: April 22, 2011

Daniel Farslow

RE: Donna ISD

614-487-9567

Application Number(s): 437253, 437259, 437252, 437255, 437256, 425806, 425434

Response Due Date: May 7, 2011

The Program Compliance team is in the process of reviewing your appeal of your Funding Year 2002 and
2004 Funding Commitment Decision Letter. To complete our review, we need some additional
information. The information needed to complete the review is listed below.

According to your appeal letter, you state that based on the legal interpretations provided by your legal
counsel, Texas Local Government Code §2157.0611 does not apply to Donna Independent School
District (Donna ISD) and therefore is not in violation of the state procurement rules when applying for the
operational SPIN change. Donna ISD has requested the formal opinions of the Texas Education
Agency’s Director of Financial Audits and the Texas Attorney General in regards to the Texas Local
Government Code §2157.0611. At the time you submitted the appeal, you did not provide the formal
opinions from the two parties. Please provide the supporting documentation.

Please fax or email the requested information to my attention. If you have any questions or you do not
understand what we are requesting, please feel free to contact me.

It is important that we receive all of the information requested within 15 calendar days so we can
complete our review. Failure to respond may result in a reduction or denial of funding. If you need
additional time to prepare your response, please let me know as soon as possible.

Should you wish to cancel your appeal, Form 471 application(s), or any of your individual funding
requests, please clearly indicate in your response that it is your intention to cancel an appeal, application
or funding request(s). Include in any cancellation request the appeal information, Form 471 application
number(s) and/or funding request number(s), and the complete name, title and signature of the
authorized individual.

Thank you for your cooperation and continued support of the Universal Service Program.
Sincerely,

Jennifer Baumann

Associate Manager

Program Compliance Unit

Phone: 973-581-6726

Fax: 973-599-6525

E-mail: jpauman@sl.universalservice.org

Schools and Libraries Division - Correspondence Unit
30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-0685
Visit us online at: www.usac.org/sl
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ATTORNEY
GREG ABBOTT

June 29, 2011

The Honorable Pete P. Gallego Via E-Mail
Chair, Committee on Criminal Jurisprudence

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re:  Whether section 2157.0611, Government Code, is still in effect and, if so, whether it is
applicable to an independent school district (RQ-0980-GA)

Dear Representative Gallego:

We have recetved your letter dated May 5, 2011 and have designated it as Request No. 0980-GA.
Please refer to that number in future correspondence with us about this matter. Section 402.042 of
the Government Code provides that the Attorney General shall issue an opinion not later than the
180th day after the date that an opinion request is received unless we notify the requestor in writing
before that day that the opinion will be delayed or not rendered. We received your request on June
27,2011, setting a due date for your opinion of December 24, 2011. We will respond by that date,
or before if possible.

By copy of this letter we are notifying those listed below of your request and asking them to submit
briefs if they care to do so. If you are aware of other interested parties, please let us know as soon
as possible. We ask that the briefs be submitted by July 29, 2011 to ensure that the Opinion
Comimittee will have adequate time to review and consider arguments relevant to the request from
all interested parties. Written submissions are most useful because the members of the Opinion
Committee are not available to comment on or discuss the merits of legal questions at issue in an
opinion request. Please note that briefs and other correspondence are subject to the Public
Information Act.

Very truly yours,

on Boatright
hair, Opinion Committee

JEB/WAH/rem
Attachment: Request No. 0980-GA

Post OFr1ci BoX 12548, AUSTIN, TEXAS78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US$
An Equal Employment Opportunity Employer « Printed on Recycled Paper
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The Honorable Greg Abbott

Office of the Texas Attorney General
P.0.Box 12548
Austin, Texas 78711-2548

Attention: Opinion Request Division

Re: Whether Texas Local Government Code §2157.0611 applies to school districts

Dear General Abbott:

I respectfully request an opinion on the above referenced matter that has been brought to my
attention. The Donna Independent School District (IDISD) came to me about a concert raised in a
July 10, 2006, memorandum (attached) to Adrain Johnson, Associate Commissioner, School

~ District Services, pertaining to an investigation of DISD. Specifically, "Concern 1" in the
- memorandum alleges that DISD violated Texas Local Government Code §2157.0611.

Texas Local Government Code §2157.0611 states:

A catalog purchase or lease that exceeds $5,000 or that is made under a written contract shall,
when possible, be based on an evaluation of at least three catalog offers made to the commission
or other state agency by catalog information systems vendors. If at least three catalog offers are
not evaluated by the commission or other state agency before a purchase of lease is made that.
exceeds the threshold amount or is made under a written contract, the commission or other
agency shall document the reasons for that fact before mak:mg the purchase or lease under
Section 2157.063.



Attorney General Greg Abbott RE: Donna Independent School District
May 5, 2011
Page 2

DISD's analysis of this issue begms with Texas Local Government Code §2157.02. Code §2157 -
which states:

“Subchapters A, B, and D of Texas Local Government Code chapter 2157 apply only to a state
agency to which Chapter 2054 applies." (emphasis added)

Under Texas Local Government Code §2054.003, a “state agency” is defined as “a department,
comuimission, board, office, council, authority, or other agency in the executive or judicial branch
of state government that is created by the constitution or a statute of this state, including a
university system or institution of higher education as defined by Section 61.003, Education
Code.” Under this same section, a “local government” is defined as “a county, municipality;
special district, school district, junior college district, or other political subdivision of the state.”

| By definition, DISD is a local governing body and is not considered a state agency. Texas Local
Government Code §2157.0611 applies only to commissions or other state agenoxes, thus, Texas
Local Government Code §2157.0611 can not apply to DISD.

Morcover, Texas Education Code §44.031 controls the method by which school districts are
required to enter into confracts. Section 44.031 states “all school district contracts, except
contracts for the purchase of produce or vehicle fuel, valued at $25,000 or more in the aggregate
for each 12-month period skall be made by the method, of the following methods, that provides
the best value for the district: (emphasis added)

(1) competitive bidding;

(2) competitive sealed proposals;

(3) a request for proposals, for services other than construction services;

(4) a catalogue purchase as provided by Subchapter B, Chapter 2157, Government Code;
(5) an interlocal confract; :

(6) a design/build contract;

(7) a contract to construct, rehabilitate, alter, or repair facilities that involves using a
construction manager;

(8) a job order confract for the minor construction, repair, rehabﬂltauon or alteration of a
facility;

(9) the reverse auction procedure as defined by Section 2155.062(d), Government Code;
or

(10) the formation of a political subdivision corporation under Section 304.001, Local
Government Code.” )

o e 0¥

DISD takes the position that, pursuant to Texas Education Code §44.031, a school district ?s fFee
to choose whichever of the above-referenced methods that provides the best value to ﬂ_leg district.
Competitive bidding is included as an option, but it is not the only option a school district has.
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In conclusion, I request your opinion in this question brought by DISD as to whether Texas
Local Government Code §2157.0611 applies to school districts too. If there is any further
information you need please do not hesitate to contact my office.

Sinoerely,

Pete P. Gallego Fﬂlﬁ/

PPG/mp
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H.B. No. 2918

AN ACT
relating to state information technology <contracting and
procurement practices.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 44.031(a), Education Code, is amended to
read as follows:

(a) Except as provided by this subchapter, all school
district contracts, except contracts for the purchase of produce or
vehicle fuel, valued at $25,000 or more in the aggregate for each
12-month period shall be made by the method, of the following
methods, that provides the best value for the district:

(1) competitive bidding;

(2) competitive sealed proposals;

(3) a request for proposals, for services other than
construction services;

(4) [e<catelogue purchase as provided by Subchapter 3
Chapter 2157 Covernment Codes

[£5)] an interlocal contract;

(5) [4e>] a design/build contract;

(6) [£4>] a contract to construct, rehabilitate,

alter, or repair facilities that involves using a construction
manager ;
(7) [48>] a Jjob order <contract for the minor

construction, repair, rehabilitation, or alteration of a facility;
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H.B. No. 2918
(8) [49)+] the reverse auction procedure as defined by
Section 2155.062(d), Government Code; or
(9) [43603] the formation of a political subdivision
corporation under Section 304.001, Local Government Code.

SECTION 2. The heading to Section 2054.0565, Government
Code, is amended to read as follows:

Sec. 2054.0565. USE OF CONTRACTS BY OTHER [GOVERNMENTAL]
ENTITIES.

SECTION 3. Section 2054.0565, Government Code, is amended
by amending Subsection (a) and adding Subsections (c) and (d) to
read as follows:

(a) The department may include terms in a procurement
contract entered into by the department, including a contract
entered into under Section 2157.068, that allow the contract to be
used by another state agency, a political subdivision of this

state, [ex] a governmental entity of another state, or an

assistance organization as defined by Section 2175.001.

(c) Notwithstanding any other law, a state governmental

entity that is not a state agency as defined by Section 2054.003 may

use a contract as provided by Subsection (a) without being subject

to a rule, statute, or contract provision, including a provision in

a contract entered into wunder Section 2157.068, that would

otherwise require the state governmental entity to:

(1) sign an interagency agreement; or

(2) disclose the items purchased or the value of the

purchase.

(d) A state governmental entity that is not a state agency
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as defined by Section 2054.003 that uses a contract as provided by

Subsection (a) may prohibit a vendor from disclosing the items

purchased, the use of the items purchased, and the value of the

purchase.
SECTION 4. Section 2054.301, Government Code, is amended to

read as follows:

Sec. 2054.301. APPLICABILITY; DEFINITION. (a) This

subchapter applies only to:

(1) amajor information resources project; and

(2) amajor contract.

(b) In this subchapter, "major contract" means a major

contract as defined by Section 2262.001(4) under which a vendor

will perform or manage an outsourced function or process.

SECTION 5. Sections 2054.303(a) and (c), Government Code,
are amended to read as follows:
(a) For each proposed major information resources project

or major contract, a state agency must prepare:

(1) a business case providing the initial

justification for the project or contract, including the

anticipated return on investment in terms of cost savings and

efficiency for the project or contract; and

(2) a statewide impact analysis of the project's or

contract's effect on the state's common information resources

infrastructure, including the possibility of reusing code or other
resources.
(c) The department shall use the analysis to ensure that the

proposed project or major contract does not unnecessarily duplicate




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H.B. No. 2918
existing statewide information resources technology.
SECTION 6. Section 2054.304, Government Code, is amended to
read as follows:
Sec. 2054.304. PROJECT PLANS. (a) A state agency shall
develop a project plan for each major information resources project

or major contract.

(b) Except as provided by Subsection (c), the state agency
must file the project plan with the gquality assurance team and the
Texas Building and Procurement Commission before the agency:

(1) spends more than 10 percent of allocated funds for

the project or major contract; or

(2) first issues a vendor solicitation for the project

or contract.

(c) Unless the project plan has been filed under this
section:
(1) the Texas Building and Procurement Commission may

not issue a vendor solicitation for the project or major contract;

and
(2) the agency may not post a vendor solicitation for

the project or contract in the state business daily under Section

2155.083.

SECTION 7. Section 2054.305, Government Code, is amended to
read as follows:

Sec. 2054.305. PROCUREMENT PLAN AND METHOD FOR MONITORING
CONTRACTS. Before issuing a vendor solicitation for a project or

major contract, the state agency must develop, consistent with

department guidelines:
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(1) a procurement plan with anticipated service levels
and performance standards for each vendor; and
(2) a method to monitor changes to the scope of each
contract.

SECTION 8. Section 2155.502, Government Code, is amended by
amending Subsections (b) and (c) and adding Subsection (e) to read
as follows:

(b) In developing a [+ke] schedule under Subsection (a) or

(e), the commission or department, as appropriate, shall modify any

contractual terms, with the agreement of the parties to the
contract, as necessary to comply with any federal or state
requirements, including rules adopted under this subchapter.

(c) The commission may not list a multiple award contract on

a schedule developed under Subsection (a) [fhis—seection] if the

goods or services provided by that contract:

(1) are available from only one vendor; [e¥]

(2) are telecommunications services, facilities, or
equipment; or

(3) are commodity items as defined by Section

2157.068(a) .

(e) The department may develop a schedule of multiple award

contracts for commodity items as defined by Section 2157.068(a)

using the criteria established under Subsection (a).

SECTION 9. Subchapter A, Chapter 2157, Government Code, is
amended by adding Section 2157.006 to read as follows:

Sec. 2157.006. PURCHASING METHODS. (a) The commission or

other state agency shall purchase an automated information system
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using:
(1) the purchasing method described by Section

2157.068 for commodity items; or

(2) a purchasing method designated by the commission

to obtain the best value for the state, including a request for

offers method.

(b) A local government may purchase an automated

information system using a method listed under Subsection (a). A

local government that purchases an item using a method listed under

Subsection (a) satisfies any state law requiring the local

government to seek competitive bids for the purchase of the item.

(c) The commission shall adopt rules for designating

purchasing methods under Subsection (a)(2).

SECTION 10. The heading to Subchapter B, Chapter 2157,
Government Code, is amended to read as follows:

SUBCHAPTER B. COMMODITY ITEMS [€ATALOGPRURCHASE METHOD]

SECTION 11. The heading to Section 2157.068, Government
Code, is amended to read as follows:

Sec. 2157.068. PURCHASE OF INFORMATION TECHNOLOGY

COMMODITY ITEMS.

SECTION 12. Section 2157.0068, Government Code, is amended
by amending Subsection (b) and adding Subsection (i) to read as
follows:

(b) The department shall negotiate with [catatleg
informatieonsystems] vendors to attempt to obtain a favorable price
for all of state government on licenses for commodity items, based

on the aggregate volume of purchases expected to be made by the
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state. The terms and conditions of a license agreement between a
vendor and the department under this section may not be less
favorable to the state than the terms of similar license agreements
between the vendor and retail distributors.

(i) Unless the agency has express statutory authority to

employ a best value purchasing method other than a purchasing

method designated by the commission under Section 2157.006(a) (2), a

state agency shall use a purchasing method provided by Section

2157.006(a) when purchasing a commodity item if:

(1) the agency has obtained an exemption from the

department or approval from the Legislative Budget Board under

Subsection (f); or

(2) the agency is otherwise exempt from this section.

SECTION 13. Section 2262.051, Government Code, is amended
by adding Subsection (h) to read as follows:

(h) The guide must establish procedures for major contracts

that outsource a state function or process to a contractor,

including when applicable the use of documents required underxr

Subchapter J, Chapter 2054.

SECTION 14. Section 2262.053(b), Government Code, is
amended to read as follows:
(b) The training must provide the contract manager with
information regarding how to:
(1) fairly and objectively select and negotiate with
the most qualified contractor;
(2) establish prices that are cost-effective and that

reflect the cost of providing the service;
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(3) include provisions in a contract that hold the
contractor accountable for results;
(4) monitor and enforce a contract;
(5) make payments consistent with the contract; [and]
(6) comply with any requirements or goals contained in
the contract management guide; and

(7) use and apply advanced sourcing strategies,

techniques, and tools.

SECTION 15. Section 60.454, Water Code, is amended to read
as follows:

Sec. 60.454. PURCHASING CONTRACT METHODS. Notwithstanding
any other provision of this chapter or other law, a district
contract valued at $25,000 or more in the aggregate for each
12-month period may be made by the method below that, in the opinion
of the district's commission, provides the best wvalue for the
district:

(1) a design-build contract to construct,
rehabilitate, alter, or repair facilities;

(2) a contract to construct, rehabilitate, alter, or
repair facilities that involves using a construction manager-agent
or construction manager—-at-risk;

(3) competitive sealed proposals;

(4) a job order contract for the construction, repair,
rehabilitation, or alteration of a facility;

(5) a request for proposals, if the contract is for
services other than construction services;

(6) competitive sealed bids;
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[£8>] an interlocal contract as provided by Chapter
791, Government Code;

(8) [4899)+] the reverse auction procedure as defined by
Section 2155.062(d), Government Code;

(9) [+53] a contract with the United States,
including any agency thereof; or

(10) [+3] a contract with this state, including an
agency of this state.

SECTION 16. The following sections are repealed:

(1) 2155.507, Government Code;
(2) 2157.061, Government Code;
(3) 2157.0611, Government Code;
(4) 2157.062, Government Code;
(5) 2157.063, Government Code;
(6) 2157.0066, Government Code; and
(7) 2157.067, Government Code.

SECTION 17. Subchapter J, Chapter 2054, Government Code, as
amended by this Act, applies only to a major contract entered into
on or after the effective date of this Act. A major contract
entered into before the effective date of this Act is governed by
the law in effect on the date the contract was entered into, and the
former law is continued in effect for that purpose.

SECTION 18. The Texas Building and Procurement Commission

must comply with Sections 2157.006(c) and 2262.051(h), Government

Code, as added by this Act, and Section 2262.053(b), Government



H.B. No. 2918
1 Code, as amended by this Act, not later than October 1, 2007.

2 SECTION 19. This Act takes effect September 1, 2007.

10



H.B. No. 2918

President of the Senate Speaker of the House

I certify that H.B. No. 2918 was passed by the House on May 8,
2007, by the following vote: Yeas 146, Nays 0, 2 present, not
voting; and that the House concurred in Senate amendments to H.B.

No. 2918 on May 24, 2007, by the following vote: Yeas 141, Nays O,

2 present, not voting.

Chief Clerk of the House

I certify that H.B. No. 2918 was passed by the Senate, with

amendments, on May 22, 2007, by the following vote: Yeas 30, Nays

0.

Secretary of the Senate

APPROVED:

Date

Governor
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